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The Government does not attempt to meet the contention 
that the vrecinct confrontation was prejudicially suggestive, 
but devotes its major argument to an attempt to show that the 
in-court identification of Richardson was admissible by reason 
of having an independent origin. (pp- 6-7) In support, the 
Government emphasizes the eye witness's “excellent . . .oppor- 


tunit[y] for sustained observation at the time of the crime," y/ 


Veiting Williams v. United States, D. C. Cir. No. 21,072 
(February 24, 1969), Slip op. at 4. 


pointing out that the witness “even noticed a scar near [Richard- 


son's] chin." 


Appellant agrees that the matter of the 


scar is important, 


| 
but submits that the time at which it was noticed is most signif- 


icant. The description which the eyewitness gave the police 


within a few minutes after the incident made no 


scar. (Tr. 74, 78) 2/ 


! 
mention of any 


At the trial, after having identified 


Richardson at the precinct, the eyewitness testified about the 
| 


scars on the robber's face. (Tr. 29) 


The Government's second point is that the eyewitness's 


“identification of Richardson at the trial was positive, based 


not on the clothing Richardson saw [sic] at the 


precinct but on 


Richardson's general appearance.! (p. 7) However, the record 


shows that at the trial the eyewitness first identified Richardson, 


not as the robber, but as the man he identified 


| 7 


at the precinct. 


2/pranseript references are to the transcript of September 11 and 


12, 1968. 


3 i 
Tearing the "Wade-Stovall" hearing, out of the presence of the 
jury, the following questions and answers were recorded: 


"QO. [Mr. Nunzio, Counsel for the Government] Well, do 


you see the man in the courtroom today 
identify down at the precinct? 


"A. [Mr. Bailey] Yes, I do. 


"Q, Where is he seated there, sir? 
* * * * 


"MR. NUNZIO: If Your Honor please, may the 


that you did 


record show 


that he is the only defendant at the table wearing glasses. 


"T think that satisfied the identification 
Richardson for the record." (Tr. 42-44) 


of Mr. 


Only after the Court ruled that evidence of the precinct 
identification was inadmissible (Tr. 111) did the eyewitness 
identify Richardson as one of the robbers. (Tr.119-20) This 
demonstrates that the in-court identification was based on the 
pre-trial confrontation rather than having an independent source. 
In that confrontation, Richardson was made to stand out from the 
others by the contrast of their appearance and by the fact that 
only he was made to wear clothing previously identified with the 
crime. 4/ That clothing was a material element in the pre-trial 


3/ 


precinct identification. 


vY/ 


cf. Foster v. California, 37 IW 4281, 5 CrZ 3001, 3002 (April 
1, 1969). Before the precinct identification, the eyewitness 


ha@ recognized the coat Richardson was made to wear as being 
connected with the crime. (Tr. 33) 


7p 


n cross-examination, the eyewitness said: 


"Q. Isn't it a fact that you then identified Mr. 
Richardson because he was wearing a coat and hat 
the second time that he was not wearing the first time? 


"A. Yes, sir.” (Tr. 51) 
On redirect examination, he said: 


"Q. At the time you made your identification of the 
number one man, were you looking at the hat or 
coat alone or at the entire man? 


The entire man. 


Did the clothing in any way suggest this man to you? 
Well, his clothing, I remembered the clothing he had 
on, yes. 


Did you, in fact, know whether these were the 
clothing involved in the holdup, this hat and coat? 


. They were the same color." (Tr. 54) 


| 
The Government contends that, even if the evidence 


| 
of identification of Richardson were found to be| improperly 
| 


admitted, the conviction of Kemper would not have to be reversed. 
| 


(pp. 7-8) There is no basis for this Court to conclude, however, 


that the improperly admitted identification did not contribute 


to the jury's finding of guilt against Kemper. the Government 


states that the two principals were seen running) to the car in 
which Kemper was subsequently arrested. But the; record shows 
no such continuity of view of the principals: the eyewitness 


left the front of the store when the principals fled and 


returned to the door after a conversation with the assistant 


manager. (Tr. 16-18, 165-67) The improperly admitted identifi- 
cation of Richardson, who was linked to the car in which Kemper 
| 


was arrested, therefore, could have contributed to the jury's 


finding of guilt against Kemper. 


CONCLUSION 


WHEREFORE, appellants respectfully request this 


| 
Honorable Court to reverse the convictions of appellants to 
| 


remand this matter to the United States District Court for the 
| 
District of Columbia for further trial with the identification 


evidence excluded. 
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STATEMENT OF ISSUES 


1. Whether the courtroom identification of Appellant 
| 
Richardson was the fruit of a pretrial identification which vio- 


lated Appellant's right of counsel and right to a fair trial. 


2. ‘Whether the pretrial identification procedure included 
| 
such highly suggestive factors as to render the admission of the 


courtroom identification a denial of due process.) 


This case was not previously before this Court under the 


same or similar title. 


II, 
STATEMENT OF CASE 


The appeal in No. 22558, in forma pauperis, is from a 


judgment of the United States istrict Court for the Pistrict 


of Columbia, Gated October 25, 1968, convicting Appellant 
Kemper of robbery under section 3202 of Title 22 of the Distriet 


of Columbia Code, and sentencing him pursuant to section 5010 (b) 


of Title 18, United States Code, under the provisions of the 


Federal Youth Corrections Act. 


The appeal in No. 22559, in forma pauperis, is from a 


judgment of the United States Pistrict Court for the District 
| 


of Columbia, dated October 30, 1968, convicting Appezlant 


Richardson of armed robbery, robbery, and assault with a Gangéronse 


weapon, under sections 2901, 3202, and 502 of Title 22 of the 


District of Columbia Code, and sentencing him to imprisonment 
for periods of four (4) to twelve (12) years, two (2) to six 
(6) years, anditwo (2) to six (6) years, respectively, said 
sentences to run concurrently. 

This Court has jurisdiction under section 1291 of Title 


28, United States Code. 


rrr. 
STATEMENT OF RELEVANT FACTS 

Appellant Richardson was arrested at the precinet, (Tr. 
63)2/ The arresting officer, Sergeant Kirby, was aware of the 
wade’ decision and understood that, if a suspect wants a lawyer 
present at the line-up, Wade recuires the police to let him 
contact a lawyer and, in the event he cannot! afford a lawyer 
or does not have one of his own, it is the responsibility of 
the arresting officer to put him in contact with someone who 
will represent him. (Tr. 64) The form (P.D. 47) which was read 
to Appellant Richardson at the precinct and read into the 
record by Sergeant Kirby does not say anything about a right 
to counsel at a line-up. (Tr. 64-66) 

During the course of the alleged crime, the store manager, 
the identifying witness, had an opportunity to observe the 
aumber one subject, who he later identified as Appellant 


Richardson, under good light conditions (Tr. 27, 117), during 


Var1 transcript citations are to the transcript of September 
11 and 12, 1968, unless otherwise specifically indicated. 


2/united States v. Wade, 388 U.S.218 (1967). 


a Wicos 


| 
2 period of ten minutes (Tr. 28), from as close as approximately 


two feet (Tr. 30-31, 115), and to observe him from front, side, 


oak : ge 
and rear. (fr. 30, 115) Within a period of at most five to 
i 
ten minutes after the incident (Tr. 74, 114), the,;store manager 
| 


described the number one subject to the police as: a Negro male, 
| 


20-25 years, five-foot seven, 140 pounds, medium brown skin, 
| 


| 
neat appearance, wearing a long blac: trench coatiand a black 
| 
| 
Approximately one hour later, accompanied by the 


hat. (Tr. 74, 78) 


assistant store manager, the store manager went to the precinct 
| 

to give the police some more information. (Tr. 32) While he 

was there, a coat was brought in with some money in it, and 

while the money was being counted, the assistant $tore manager 

recognized one of the bills, and the store manager said that 

the coat was like the one he had seen on the subject number 


| 
one. (fr. 33) 


The store manager was asked to identify somone and was 
taken to a room in which “four or five people” were seated. 
(Tr. 34-35) He was unable to identify anyone at that time. 
(fr. 35, 50, 155-56) He was asked if the type of clothing 

| 
would help him, and he said that it would. (Tr. 36) He left 
the room and, when he returned, he identified Appellant 


Richardson, who was then wearing the brown hat and black coat, 


as subject number one. (Tr. 36-38) 


5S - 


The four individuals shown to the store manager at the 
precinct were Appellants Richardson and Kemper, Jerry Bur?e, 
another defenéant below, and Earl Brooks, an alleged partici- 
pant who served as a Government witness at the traal.(Tr. 63, 
57, 78) The first time the store manager saw these four in- 
Gividuals, they were seatece (Tr. 35, 45); the second time, 
when he identifie@ Appellant Richardson, they were standing. 
(Pr. 40, 45-46, 51) Appellant Richardson is five feet, four 
anc one-half inches tall and weighs 125 pounds; Burt« 2. - 
is five feet, eight inches tall and weighs 165 pounds; Appel- 
lant Kemper is five feet tile aad.a Half aad weighs 140 ~ 
pounds (Tr. 163); ané Bréo6ks is’ six: fee=, “one. inoh tall 
anc weighs 168 pounds. (Tr. of Sept. 16, 1968, p. 94) At the 
time of the precinct identification, Brooks had a moustache 
and 2 goatee, and Burl:e had a moustache. (Tr. 79-80) The 
store manager identified Appellant Wichardson because he was 
wearing a coat and hat the second time, which he was not 
wearing the first time (Tr. 51), and stated that the cloth- 
ing suggested the man: "I remember the clothing he had on, 
yes." (Tr. 54) None of the other three individuals viewed 
by the store manager at the precinct was asked to put on the 
blaci: raincoat and brown hat. (Tr. 83-84) 

At the trial, the store manager stated that subject 


number one was wearing a dark raincoat and a brown hat (Tr. 


12, 28} and had some type of scars on his face (Tr. 29), and 


that he was about five feet seven and one-half oz five feet 


eight. (Tr. 31-32) He ha@ no recollection of the clothing 

| 
worn by the others when he viewed them at the precinct (Tr. 
46-47), remembered all four individvals as being lapproximately 
the same height (Tr. 46), ané wouldn'+ say that Appellant 
Richardson was the shortest of the four. (tr. 48) ‘The store 
manager saw Appellant Richardson again before the trial at 
court hearings. (Tr. 4&) He identified Appellant Richardson 


in the courtroom at the trial below as the man he| identifiee 


at the precinct. (Tr. 42-44) 


Iv. 
SUMMARY OF ARGUMENT 


The pretrial precinct line-up was a critical confrontation 
| 


between 7”ppellant Richardson and the Government=s) eye witness, 
at which Appellant Richardson was entitled to counsel under 
the Sixth Aisendment of the Constitution of the United States, 
under the decision of the Supreme Court of the United States 
in United States v. ‘!ade, 388 U.S. 218 (1967). Hel was not 
informed of that right. 

The circumstances of the precinct line-up were so 
prejudicially suggestive as to deprive Appellant Richardson 
of due process of law. The Government cid not meet its burden 
| 


of showing by clear and convincing evidence that the in-court 


| 
identification had a foundation indevendent of thé precinct 


co ntation and its aemission into evidence devrived 
Appellant Richardson of a fair trial. 
™he conviction of ~ppellant Kemper as an aider and 


abettor must be reversed if the conviction of Appellant Richard- 


son is not rermitteé to stanc. 


Vv. 
ARGUMENT 
Statenent OF Points Presented "7ith Reference 


To The Portioas Of The Recoré Appellants 


Desire The Court To Read 
Appellant Richardson wes noe inforneé of his right to 


counsel at the nosi-arrest, pretrial line-vz and could not have 


made an intelligent waiver of that right. (Tr. 63-66) 


The procedure at the pretrial line-up was highly 
suggestive in several respects. The store manager witness was 
first shown a coat which was identified with a bill recognized 
from the robbery and which he then j@entified. (Tr. 33) Ap- 
cellant Picharéson was the sisallest man in the line-up,he was 
clean-shaven whereas two of the other three were wearing a 
moustache or a moustache and goatee, ane he was the only one 
wa@e to wear @ coat and hat similar to that worn by the sub- 
ject described by the witness. (Tr. 79-80, 23-84, 
of Sept. 15, 1968, D- 94) 

The evidence does not clearly aad convincingly show that 


the in-court identification had a foundation independent of 


the precinct line-up. The description given to the police 
| 


| 
within ten minutes of the incident significantly conflicts 
| 


AF - : 5 | ‘ . 
with the appearance of Appellant Richardson and the in-covurt 
| 


recollection. (Tr. 12, 28-29, 31-32, “76, 48, 74, (78. 163) 


Approximately one hour after the incident occurred, the eve- 


| 

witness could not identify Richardson until he put on the hat 
| 

and coat id@entifie@ with the crime. (Tr. 34-36, 49-51, 153-56) 


The in-court identification was based o2 factors not included 


in the description given immediately efter the incicent and@ 
| 


which could only have been observed at the precinct line-up. 
| 


(fr. 12, 28-29, 31-32, 48, 74, 72, 156) 
At the time of the trial, Appellant Richardson was twenty 


years old and had gone to the eleventh grade o£ school. (Tr. 


86; @r. of Sept. 17-18, 1968, pp. 58-S0) ‘The trial court 
| 
ruled that the precinct identification was a line-up and, 2s 


| 
such, was a ervcial stage of the proceeding, that Appellant 
| 
Richardson "was properly warned of his rights to|counsel, and 


| 
that there was “in effect, a waiver of the right to counsel 


| 
when the accused tool the stand [sic] as he @id! anda aid not 


| 
| 
affirmatively recuest counsel that the particular line-up 
@id not accord with the provisions of the Fifth hmendment and 
could not be testified to by the witness; and that the wit- 


ness's in-court identification would be admitted as being of 
sufficiently independent origin. (Tr. 10S-12) The jury found 


Appellant Richardson guilty on the three counts of armed robbery, 


robbery, ancé assaul= with a coacérors weenon, and 2»vellant 
“erper was found cvilty on the covnt of robbery ane not guilty 
on the counts of erme@ robbery and assault with a cang®rous 
weanon. (Tr. of Sept. 17-18, 1968, pp. 134-36) 


B. he Pretrial Iéentification violated Appellant 
Richardson's Rights 


Tne alleged crine and the precinct identification both 
ocevrreé subsecuent to “he decision in Unitee States v. Wade, 
358 U.S. 21F (2957), in which the Suoreme Court held that at 
such a line-up, the accused is entitled to counsel. The ar- 
resting officer 'was aware of the Wade decision and understood 
it as hol€ing that an accused is entitled to counsel at a pre- 
trial line-up. ‘But the statement of rights read and shown to 
Bovellant Richardson, as read into the record by the arrest- 
ing officer, uaée no mention of the right to counsel at the 
line-u». The record does not shown that, in connection with 


the line-up, Appellant Richardson was offered counsel bu: 


intelligently aad understandingly rejected the offer. Any- 


thing less is not waiver.” Carnley v. Cochran, 369 U. S. 


(2962) 
t the time of the trial, Appellant Richardson was twenty 
years of age and had gone to the eleventh grade in school. 
Mo showing was made at the trial that he had laowledge of a 


right to counsel at the line-up before his arrest in this case. 


The reading of an article headed, ““arning as to your rights," 
to the accused is clearly suggestive that they are being in- 
formed of all of their rights. The “warning as to your rights" 
only refers to rights relating to cuestioning and! its only 
statement of a right to counsel is to a right to . lawyer 


| 
during cuestioning. The absence from that warning, as read 


into the record by the arresting officer, of any reference to 
| 


a right to counsel at an identification line-up implies 


that no such right is available. The trial court erred, 
therefore, in holding that Appellant Richardson has waived 


his right to counsel at the line-up. 


| 
Cc. The In-Court Identification Was Not Shown 
To Have A Foundation Independent Of The 
Pretrial Precinct Icentification 

In Wade, the Supreme Court set out various factors to 


| 
be considered in determining whether the in=court! identifica— 


+ion has beer core at by exploitation of primary-illegalitv:: ; 


"Application of this test in the present 
context recuires consideration of various | 
factors; for example, the prior opportunity 
to observe the alleged criminal act, the 
existence of any discrepancy between any | 
pre-lineup description and the defendant's 
actual description, any identification 
prior to lineup of another person, the 
identification by picture of the defendant 
prior to the lineup, failure to identify | 
the defendant on a prior occasion, and the 
lapse of time between the alleged act and/| 
the lineup identification. It is also rae 
vant to consider those facts which, despite 
the absence of counsel, are disclosed con- 
cerning the conduct of the lineup." (388 | 
U.S. at 241. Footnote omitted) 


Here, the store manager had amole opportunity to observe 
the alleged holdup and the persons participating. However, 
upon first seeing Aovellant Richardson approximately one hour 
after the incident, the witness could not identify him, and 
his subsecuent identification was a result of Richardson being 
singleé cut of the group by wearing the clothing identified 
with the robbery, whereas the other individuals in the line- 
up were readily distinguishable from Richardson by size, cloth- 
ing, ané facial hair. The pre-lineuo description given to the 
police within ten minutes of the incident did not describe 
Richardson accurately and differed in important respects from 
the witness's recollection at the trial. Not only was there 
a discrepancy as to size, but the pre-lineup identification 
made no mention of scars. In court, the witness stated that 
the subject had scars on his face, as Richardson does. 

On December 12, 1968, this Court decided three cases in 
which it considered circumstances to be weighed in determin- 
ing whether an in-court identification has a foundation 


independent of an illegal pre-trial confrontation. No. 21, 249, 


Hines v. United States, No. 21, 001, Clark: v. United States, 


and No. 19, 846, Clemons v. United States, 4 Cr L 2221. In 
addition to the factors listed in Wade, this Court noted in 
Hines that one witness had seen the robber once prior to the 
robbery, and testified that she had paid particular attention 


to his appearance; and another witness testified positively 


| 
that she “certainly wovld have remerberedé the Gefendant even 


if she had not seen him at the pretrial showing, and gave a 
detailed description of both the defendant's features and 

his clothing. In Clark, the court noted that the;witness re- 
called clearly the robber’s distinctive physical soresrance? 


| 
and that he "testified firmly and vositively that) his in-court 


identification was not influenced by the pre-trial confronta- 
tion. Here, there was no showing that the store manager 


witness had seen the robber prior to the robbery, no positive 
| 


testimony that Appellant Richardson would have been identified 


in the absence of the pretrial confrontation, and|/ the wit- 


| 
ness's description of the subject given within minutes after 


the incident was vague and general and failed to mention the 


| 
scars which were an important factor in the in-court identi- 


fication. 
| 


Considering all of these factors, it cannot be said that 
| 


the store manager's in-court identification was shown by 


clear and convincing evidence to have had a foundation inde- 
| 

| 

perdent of “the pretrial precinct confrontation. 


D. The Pretrial Line-Up Confrontation Was 
So Highly Suggestive As To Deny | 

Due Process of Law 
| 
In Wade, the Supreme Court cited examples of conduct 
| 


of pretrial confrontations for identification to illustrate 


“both the potential for substantial prejudice to the accused 


at that stage and the need for its revelation at the trial.” 


=Myr— 


(388 U.S. at 222-33. Amonc the examples are that tall 
suspects were mage to stand with short non-suspects, that the 
other participents in the line-up were grossly dissimilar in 

" appearance to the subject, an@ that only the suspect was re- 
cuireé to wear Gistinctive clothing which the culprit allegedly 
wore. 

Here, the fovr oarticipents in the line-up were dissimilar 
in size and Aopellant Richardson was the smallest, he was 
clean-shaven, whereas two of the other three participants wore 
either a movstache or a moustache and goatee, and only Richar 
son was recuired to wear clothing which had previously been 
identified with the crime. The effect of procedure used at 


the line-up was tc single out Richardsor from the other three 


@issinilar participants, rather than to have the witness 


identify him from among other similar individuals. This effect 
is demonstrated by the fact that the witness could not iden- 
tify any of the four participants when they were all seated, 
and none wore the clothing identified with the crime, and that 
¢ 
Appellant Richardson was only identified when he wore the 
previously identified clothing and all of the line-up partici- 
pants were standing, thus emphasizing their difference in size. 
This procedure resulted in such unfairness that it in- 
fringed Appellant Richardson's right to due process of law. 


Palmer v. Peyton, 359 F. 2d 199 (C.A. 4th Cir. 1966) Here, 


there was no showing of imperative need for immediate 


confrontation as was found to exist in Stovall zl Denno, 388 
U. S. 293 (1967). There was no evidence to justify the pro- 
cedure used, instead of a line-up procedure which would not 
have unfairly singled ovt Richardson from the other partici- 
pants. | 
The circumstances surrounding the Beerientoracteee 
confrontation, which violated Appellant Richardson's rights 
to counsel and to a fair trial, was so unnecessarily sugges- 


tive and conducive to irreparable mistaken identity as to 


deny Richardson Que process of law. The in-court iéentifica- 


tion was not shown by clear and convincing evidence to have 


a foundation independent of the illegal pretrial |precinct 


confrontation and was improperly admitted into ewidence by 


the court below. 


E. The Conviction Of Appellant Kemper AS An 
Aider And Abettor Must Be Reversed [f 

The Conviction Of Appellant Richardson 

Is Reversed __-- 

Appellant Kemper was charged with aiding and abetting 


the alleged robbery, and his conviction rests equally upon the 
tainted in-court identification of Appellant Riiecason who 

he was accused of aiding and abetting. ‘While the rule is 

that trial an@ conviction or even identification) of the princi- 


pal is not a prerecuisite to the conviction of the aider and 


abettor, United States v. Provenzano, 334 F. 2d 678 (C.A. 3d 


Cir. 1964), cert. den. SS §. Ct. 440, here the improperly 
admitte@ evidence was ecually a lin’. in the chain of leading 
to the conviction of Appellant. Richardson and of Appellant 
Kemper. A critical element of the evidence against Appellant 
Kemper was the imoroperly admittec identification of Richardson 
2s one of the alleged orincipals. It cannot be said with 
assurance that the jury wovid have found Kemper guilty of rob- 
bery as an aider and ebettor of Richardéson and another, in 
the absence of the in-court identification of Richardson. 

he evidence against Appellant Kemper was directed to 
showing his lin’. with Richardson and another person who was 
not a co-defendant at the trial below, which was recognized in 


the Court’s charge to the jury: 


{The Government has]charged fir. Kemper 
and ifr. Burlze with the offenses of the 
indictment, armed robbery, robbery and 
assault with a dangerous weapon on the 
theory that Mr. Xemper and fir. Burke 
aidea@ and abetted the two individuals 
whom! the testimony has shown were in the 
Safeway performing the actual holdup. 
(Tr. of Sept. 17-18, 1962, p. 124) 


In order to convict a defendant of aiding and abetting a 
substantive offense, the proof must establish that the crine 
in cuestion was cormitzed and that the person charged as an 


aider and abettor, aided and abetted its commission. United 


States v. Provenzano, supre, 334 F. 2d at 591. 


CONCLUSION 
For the reasons stated, appellants respectfully recuest 
this Honorable Court to reverse the conviction of Appellant 
Richardson of armec robbery, robbery, enc assavlt with a 
Gangerouvs weapon, to reverse the conviction of ADpellant Kemper 
of robbery, and to remand this matter to the United States 
| 


District Court for the istrict of Columbia for further trial 


with the challenged identification evidence excluded. 


Respectfully submitted, 
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